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1. Introduction and background
The illegal occupation of land is both a major concern and problem in urban environments globally,
especially in developing countries such as South Africa. This problem is further exacerbated by
rapid unplanned urbanisation and migration where millions of people move to cities to access
employment opportunities, services and amenities and even housing.
Post-Apartheid South Africa has seen an increase in land invasion and unauthorised land
occupation incidences (more so in recent years) across the country which has led to the
proliferation of informal settlements on government owned and even privately owned land. This
has happened against the backdrop of existing and increasing housing backlogs, limited availability
of land, lack of access basic services and increased pressures on existing and available
infrastructure coupled with increased urbanisation of cities and population growth. In 2019, over
66.0% of South Africa’s population lived in urban areas and cities, with 5 of its municipalities being
home to over 3 million residents1. The United Nations estimates that 72.1% of the South African
population will reside in urban areas by 2030, which is expected to reach almost 80% by 20502.
This growth will put a strain on already constrained resources.
The City of Cape Town alone had seen 300 land invasions between January 2020 and September
20203. The usual approach to land invasion remains to be eviction or relocation but this remains a
challenging process for landowners (private or government), local authorities as well as policy
makers. Resolving land invasion issues can cost millions as has been evident in the Western Cape4
and the eThekwini Municipality5, and hampered urban growth and development.
This particular thought piece focuses on land invasion, why it happens, the legalities that
surround dealing with land invasion issues and opportunities to address it.

1
Statista, 2021. South Africa: Urbanisation from 2009 to 2019. Available (online):
https://www.statista.com/statistics/455931/urbanization-in-south-africa/ . (Accessed April 2021).

United Nations, Department of Economic and Social Affairs, Population Division, 2018. World Urbanization Prospects: The 2018 Revision, custom data acquired via website.
Available (online): https://population.un.org/wup/DataQuery/ (Accessed April 2021).

2

GroundUp, 2020. Illegal occupations affect us all, says Mayco member. Available (online):
https://www.groundup.org.za/article/illegal-occupations-affect-us-all-says-mayco-member/. (Accessed April 2021).
3

Sowetanlive, 2021. Available (online): Preventing land invasions cost R355m in Western Cape. Available (online): https://www.sowetanlive.co.za/news/southafrica/2021-03-03-preventing-land-invasions-cost-r355m-in-western-cape/. (Accessed April 2021).
5
ENCA, 2021. Land invasions costing eThekwini millions. Available (online): https://www.enca.com/news/land-invasions-costing-ethekwini-millions. (Accessed April 2021).
4
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2. Causes of land invasion
In order to address and resolve land invasions and its impacts thereof, it is integral to unpack the
underlying issues behind land invasions. According to the Western Cape Department of Human
Settlements (previously the Department of Housing), 2003, some of the catalysts for land invasions
include:
• Poverty and unemployment
• Past policies that prevented people from obtaining housing in urban areas
• Shortage of legally obtainable housing alternatives
• Faster urbanisation and natural growth than the development of housing in urban areas
• “Jumping the queue”, hoping to be helped to housing sooner
• Shortage of developed land in the vicinity of job opportunities
• Intra-urban migration to better-located land
• Encouragement of unlawful land occupations for political and financial gain
• The perception of unfair housing allocation
• The unlawful sub-letting and vacating of dwellings, leaving subtenants in occupation
• The illegal selling of land before the expiry of the applicable sales restrictions

Land invasions can happen out of desperation and not because of a disregard for the law. Some
studies have shown that one of the main reasons that land invasions take place is that people are
unable to access affordable housing that is close to employment opportunities in cities and other
urban areas. The current Covid-19 pandemic has killed millions globally. Locally, the virus has
impacted on household livelihoods and has made issues related to the delivery of social infrastructure
and economic development even more visible. Since the onset of the pandemic there has been an
observed increase in land invasions, whereby people have resolved to illegally occupy land as they
have experienced job losses or salary cuts, and are therefore unable to afford rent in formal
accommodation but still need to live close to work6.
Land invasion is sometimes coordinated acts that have been associated with lawlessness and criminal
activity and in some instances, it is said to be politically driven7. Homeless vulnerable people have
sometimes been misled into paying for a piece of land that is issued by individuals posing as
landowners or even misled by some community leaders that encourage land invasions in the hopes of
being provided with formal housing by government without following proper housing application
procedures.
North Coast Courier, 2021. Shaka’s Head land invasion sees shacks mushroom on municipal land.
Available (online): https://northcoastcourier.co.za/167888/earmarked-for-development-shakas-head-land-invasion-sees-shacks-mushroom-on-municipal-land/. (Accessed April 2021)
6

7

https://www.iol.co.za/capeargus/news/human-settlements-mec-suggests-strand-land-invasions-were-politically-motivated-21925013 IOL, 2021.
Human Settlements MEC suggests Strand land invasions were politically motivated. Available (online):
https://www.iol.co.za/capeargus/news/human-settlements-mec-suggests-strand-land-invasions-were-politically-motivated-21925013. (Accessed April 2021).
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3. Impacts of land invasion
Land invasions and illegal occupation of land that is
accompanied by informal settlements have a number of
social, economic and environmental impacts which are
outlined below:
• Informal housing that arises from land invasion may not
comply with planning and building regulations, making it
unsafe to occupy or inhabitable for humans.
• Inhabitants sometimes situate their informal houses on
unsuitable land or land that is geographically and
environmentally sensitive.
• Illegally occupying land means that inhabitants have no
security of tenure for the land or for their informal
dwellings.
• Land may have no access to basic services leads to illegal
water usage or illegal electricity connections, that often
disrupts and causes outages to adjacent communities.
• Land invasions also has a negative impact on land that
has been earmarked for specific development.
• Poor living conditions and the extremely high density of
informal settlements together with overcrowded living
conditions that arise from land invasions results in
increased risk of diseases and ill-health, especially in
spaces that do not have proper sanitation.
• Devaluing of properties – informal settlements can
negatively impact on the value of surrounding properties.
• Conflicts can arise between landowners, neighbouring
communities and land invaders, especially when eviction
processes are applied.
• Land that has been invaded is at times not suitable
or designated for human settlement.
• Impedes the development of land that is earmarked for
developments such as schools, hospitals, clinics and
police stations.
• Impacts on municipality service delivery plans and
housing delivery plans.
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4. Legalities that impact on land invasion
There are laws in place that are intended to assist landowners, law enforcement officers and other
authorities with land invasion and eviction. Depending on the situation, the following laws are
applicable:
• The Trespass Act (Act No. 6 of 1959)
• The Land Reform (Labour Tenants) Act (Act No. 3 of 1996)
• The Extension of Security of Tenure Act, 1997 (Act No. 62 of 1997) (ESTA)
• The Prevention of Illegal Evictions and Unlawful Occupation of Land Act (Act No. 19 of 1998) (PIE)
When it comes to land invasion, it becomes important to distinguish between trespassers and
unlawful occupiers of land as the laws mentioned above are applied to different situations.
Trespassers are persons that have gained access/entry to land without the consent of the
landowner. As per the Trespassing Act number 6 of 1959, trespassing on land without the
permission of the landowner is a criminal offence and law enforcement can be requested by the
landowner to remove such persons.
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When a trespasser erects a structure or dwelling on the property with the intention of living on it
and there is some level of permanency, they are now referred to as an unlawful occupier and no
longer as a trespasser. Up until 1998 it was a criminal offence to occupy land without the
landowner’s consent. However, the enactment of the of the Prevention of Illegal Eviction and
Unlawful Occupation of Land Act (also known as PIE) in 1998 saw the decriminalization of
unlawful occupation of land albeit it is still a criminal offence to incite people to occupy land
unlawfully. The implication of PIE is that unlawful occupiers may only be evicted with a court
order. Eviction of unlawful occupiers without a court order is considered a criminal offence for
which the guilty party or owner can be fined and/or face imprisonment. If unlawful occupiers
have inhabited the land for a period greater than 6 months, the court would have to consider
whether there is alternative land available to them or could be made available to them.
Although these laws do not remove the rights of landowners, procedures are put in place to
ensure that people are not evicted without a number of checks and balances8 thus making PIE
applications sometimes lengthy and complicated to resolve. There are instances when
Government is needed to assist in accommodating land invaders to ensure that their rights to
shelter (as per the Constitution of South Africa) is not infringed upon by providing temporary
structures, or have them incorporated into existing housing delivery programmes, however this
puts courts and even municipalities in difficult positions9, especially in the face of limited
budgets, resources and existing backlogs.
Therefore, it becomes critical that expeditious action is taken, whether it is needed to evict
trespassers or unlawful occupiers as timeous responses would dictate the type of action that will
be allowed in line with the applicable laws, as this does have implications on approvals of
evictions, the responses and support of local authorities, law enforcement, landowners as well as
the land invaders themselves.

Salmon, O. 2020. Law Made Simple: Occupiers, Unlawful Occupiers and Illegal Eviction. Available (online): https://lawfulliving.co.za/book/text/land-property--eviction.html.
(Accessed April 2021).
8

Werkmans Attorneys, 2019. The Law on Land Invasion. Available (online): https://www.werksmans.com/legal-updates-and-opinions/the-law-on-land-invasion/. (Accessed
April 2021).
9
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4.1. Prevention measures and occupation
Landowners can secure their land by applying land invasion preventative measures such as fencing off
around parcels of land they own and/or acquire the use of security services that would monitor and
guard against invasion of property. Proper signage can also deter land invasions. These methods can
become an expensive and costly endeavour, especially when applied to large tracts of land.
It is Government’s duty to prevent land invasion and address land invasion issues. Where required and
with available resources, Government needs to ensure that that all citizens can enjoy their basic rights
to access to land and to housing and where large-scale invasions occur, govern-ment has a similar
duty to assist private landowners to protect their land10.
According to the HDA11, the state has a duty to:
i) No pre-emptive eviction – The state cannot counter-spoliate on behalf of a private owner.
ii) Duty to engage – When dealing with its own property, or when dealing with occupations of private
property, the state has a duty to engage.
iii) Duty to plan – The local municipalities are under duty to proactively plan in order to deal with new
land occupations in a non-coercive manner.
Some municipalities have drawn up anti land invasion policies and some have set up anti-invasion
units which are active in municipalities such as the eThekwini Municipality, City of Cape Town and
City of Johannesburg. However not all municipalities are equipped to effectively address such issues.

Republic of South Africa, 2021. Respond to Land Invasions. Available (online): https://www.gov.za/services/place-live/how-respond-land-invasion. (Accessed April 2021)
HDA, 2016. HDA Hosts Land Invasion Workshop. Available (online): http://thehda.co.za/index.php/news/single-article/hda-hosts-land-invasion-workshop.
(Accessed April 2021).
10
11
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5. Global land issues reflection:
expropriation and reform
Various countries globally have gone through land reforms, under different circumstances which
then birthed issues of land invasion spurred in most instances by political and civil restitution
demands. Some countries have gone through this are listed below:

• 1913, South Africa - The 1913 Natives Land Act was instituted by the Government where

87%of land was grabbed without compensation, leading to the dispossession of land owned
by the majority black indigenous population and with ownership transferred to the minority
white population. Only 7% of land was limited for ownership to the black majority in
designated spaces, denying black Africans from accessing the land that they owned and also
prevented them from leasing land from whites. It severely restricted black farmers to grow
their own crops as well as their shared cropping activities.

• 1949, China - Land grabs with the implication of violence was supported by the Chinese

government and almost half the country’s land was distributed to 300 million people.
A significant number of landlords were killed by tenants, the land seized and brought under
collective ownership and distributed amongst the tenants. Despite horrific means through
which these lands were acquired, immediate effects were seen as crop production grew in
following decade.

• 1950s, South Korea – the Korean government bought out privately owned land and

redistributed it to tillers, resulting in 1.6 million small landowners. Prior to this, a minority of
people owned majority of arable land and were in a position to control majority of the
farmers who worked on that land.

• 1950s, Taiwan– Taiwan’s land expropriation and land reform processes during this period

addressed the unfair distribution of land, the gap between the rich and the poor and allowed
tenant farmers to acquire land. After the land reform in the 1950s, the country was able to
gain a greater income from the exportation of its agriculture produce, which then
contributed towards its economic boom in decades to follow.
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6. Conclusion
There has been greater public discourse on addressing the complexities and challenges of land
invasions but even with legislation and measures in place to prevent and manage land invasions
whilst still respecting the rights of citizens, it still happens at unprecedented rates. This only
highlights the cracks in existing systems that seek to address land reform and housing backlogs
whilst addressing new demand for housing and ensuring equitable access to land for all citizens.
The provision of well-located land and housing that is affordable and accessible to the poor and
vulnerable is crucial in curbing land invasions. Providing land parcels that are well-located with
formal tenure can also provide security and property rights for the poor and vulnerable who are
not able to afford or access such through traditional property markets.
Proactive participation of key stakeholders and all community structures focused on public
education and information sharing engagements on impacts and consequences of land invasions
are important to mobilise. Programmes designed to provide information on resources available to
the poor and indigent to access government supported housing delivery opportunities can further
curb and prevent land invasions and encourage a more constructive approach by households.
This will reduce the need for evictions, especially in areas where conflict already exists and
resultantly produce meaningful, constructive engagements where solutions are harnessed.
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